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2003 DJDAR 10662 (California Courts of Appeal, Fourth District)
August 14, 2003
Case Summary: Tenant Jennifer Denzin requested apartment owner John MacKinnon to spray the building to eradicate yellow jackets. The building was sprayed several times. Denzin later died. Her parents filed a wrongful death suit against MacKinnon, alleging Denzin's death was caused by exposure to the pesticide. MacKinnon's insurer Truck Insurance Exchange concluded the pollution exclusion precluded coverage. MacKinnon filed an insurance coverage action. Both the trial and appellate courts found the pollution exclusion precluded coverage of damages arising from pesticides.

Reversed. Because insurance coverage is interpreted broadly to afford the greatest possible protection to the insured, exclusionary clauses must be conspicuous, plain and clear. Here, pollutants are defined as any irritant or contaminant that is discharged, dispersed, released or escapes. The Supreme Court found that the insurer's broad interpretation of the pollution exclusion was unreasonable because virtually any substance can be an irritant or contaminant. Such exclusions were adopted in response to environmental laws. Considering the familiar connotations of the words used in the exclusion, an ordinary layperson would not think pesticides are pollutants. Thus, the pollution exclusion did not plainly and clearly exclude ordinary acts of negligence involving the application of pesticide around an apartment building.  The court held that the exclusion must be interpreted in favor of coverage.        

We considered the meaning of an exclusionary clause in a comprehensive general liability (CGL) insurance policy that excludes injuries caused by the "discharge, dispersal, release or escape of pollutants." Specifically, the court examined whether that clause, a standard pollution exclusion clause, applied to exclude injury to a tenant resulting from a landlord's allegedly negligent use of pesticides on his property. The Supreme Court concluded that in order for an exclusionary clause to effectively exclude coverage, it "must be conspicuous, plain and clear" (Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 271), and that the pollution exclusion in question did not plainly and clearly exclude ordinary acts of negligence involving toxic chemicals such as pesticides. 
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